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AALU Bulletin No:  10-40 April 12, 2010 

Subject: Health Care Legislation Tax Provisions 

Major References:  Patient Protection and Affordable Care Act, Pub. L. 111-148; Health Care 
and Education Reconciliation Act of 2010, H.R. 4872 

MDRT Information Retrieval Index Nos.: 100.00; 7400.00 
 

SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

President Obama recently signed into law the largest piece of healthcare reform 
legislation in U.S. history with the Patient Protection and Affordable Care Act, Pub. L. 
111-148.  Shortly thereafter, on March 30, 2010, he is signed the Reconciliation Act, 
known as the Health Care and Education Reconciliation Act of 2010, H.R. 4872.  These 
two pieces of legislation, about which there has been major political disagreement, 
contain numerous tax and tax-like provisions that cover a wide spectrum of persons and 
entities, including: individuals, small businesses, high-income individuals, low-income 
individuals, health care plans, and non-profit hospitals. 
 

The legislation's tax provisions, which cover hundreds of pages in this very complex legislation, are 
summarized in this Washington Report.  The intent here is to provide an overall view of the ways in which 
federal tax provisions have been changed by the legislation and is obviously not designed to provide a 
comprehensive understanding of all of those revised provisions.  An exposition which would serve as a 
necessary predicate to such a comprehensive understanding is, as you will understand, beyond the AALU 
Washington Report structure. 
 

 Impose an Excise Tax on Uninsured Individuals 
 

http://www.aalu.org/
http://www.aaluwr.org/majorrefs/Ref10-40A.pdf
http://www.aaluwr.org/majorrefs/Ref10-40B.pdf
http://www.aaluwr.org/majorrefs/Ref10-40B.pdf
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Under the Internal Revenue Code (IRC) new §5000A, U.S. citizens and legal residents are 

required to maintain a minimum level of health insurance, or be subject to an excise tax.  The limited 
exceptions to the requirement are for those individuals who are incarcerated, not present in the United 
States, or those who maintain religious exemptions.  The penalty for individuals who fail to meet the 
minimum coverage requirement is the greater of 1%, for the year 2014 (2% for 2015 and 2.5% in 2016), of 
household income in excess of the taxpayer’s household income for the tax year over the threshold amount 
of income required for income tax return filing under §6012(a)(1) ($95 for 2014, $325 for 2015, and.$695 
for 2016).   

 
 Create a Premium Assistance Credit for Individuals Purchasing Through State Benefit Exchange 

 
For those individuals and families who will purchase health insurance through a state benefit 

exchange, there is now a refundable tax credit to subsidize the cost of health insurance premiums.  The 
Patient Protection Act established the credit, and the Reconciliation Act modified the amount.  That amount 
is equal to the excess of the taxpayer’s premiums over a threshold range of 2% of income for those at the 
federal poverty level, depending on the family size involved, to 9.5% of income for those at 4 times the 
federal poverty level, depending on the family size involved.  The amounts are to be adjusted for inflation, 
beginning after 2014. 
 

 Changes Definition of “Dependent” for Exclusion of Amounts Received Under Health Insurance 
Plan 

 
The definition of “dependent” for the purposes of IRC §§105(b), 162(l)(1), 401(H) 501(c)(9) was 

changed by the Reconciliation Act.  The taxpayer may now deduct expenses for medical care of a child 
under the age of 27. 
 

 Create a Medicare Tax on Investment Income 
 

Under the Reconciliation Act, individuals, estates, and trusts, are now subject to a new tax on 
investment income to pay for Medicare.  The tax is equal to: 

 
- Individuals: 3.8% of (i) the smaller of the individual’s net investment income or (ii) the individual’s 

adjusted gross income that exceeds $200,000 for individuals, $250,000 for joint return and 
surviving spouse filers, and $125,000 for married taxpayers filing separately; and 
 

- Estates and Trusts: 3.8% of (i) the smaller of undistributed net investment income or (ii) adjusted 
gross income over the amount at which the highest trust and estate tax bracket begins. 

 
 Create a Small Business and Non-profit Tax Credit 

 
To be part of the IRC §83 business tax credit, the legislation provides for an additional amount to 

cover the premium cost of health insurance coverage.  Small businesses, those with 25 or fewer employees 
with an average annual wage of less than $40,000, may be eligible for a credit up to 50% of nonelective 
contributions for insurance premiums.  Small businesses with 10 or fewer employees and an average annual 
wage of less than $20,000 may be eligible for a 100% credit.  Non-profits may be eligible for a 35% credit 
against payroll taxes.  

 
 Establish a New Program to Create Tax-Exempt Health Insurers 
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The legislation creates a new program, to be administered by the Department of Health and 

Human Services, to help to create qualified nonprofit health insurance insures to offer health insurance.  If 
the insurer complies with the terms of the program, the insurer would be exempt from federal tax under 
IRC §501(a). 
 

 Impose New Reporting Requirements 
 

New IRC § 6055 requires insurers that provide minimum coverage to any individual during a 
calendar year to report the health insurance coverage to both the individual and the IRS.  The report would 
include detailed information, such as the name, name, address, and taxpayer identification number of the 
insured as well as the dates of coverage. 
 

 Raise the AGI Threshold for Itemized Deduction of Unreimbursed Medical Expenses 
 

Itemized deductions for unreimbursed medical expenses are now increased from 7.5% to 10.5% of 
the taxpayer’s adjusted gross income.  For taxpayer over age 65, however, the threshold remains at 7.5%.  
 

 Modify the Rules for Cafeteria Plans 
 

Premiums for coverage under a qualified health plan are now a qualified benefit under cafeteria 
plans established by small employers, if the employers purchase their coverage through an exchange.  Also, 
to qualify, the small employers must elect to make all its full-time employees eligible for participation. 
 

 Adds Hospital Insurance Tax on High-Income Taxpayers 
 

High-income taxpayers ($250,000 for a joint return or a surviving spouse, $125,000 for a married 
individual filing a separate return, and $200,000 for all other filers), will be subject to an .9% increase in 
the employee portion of the hospital insurance tax part of FICA beginning after Dec. 31, 2012. 
 

 Penalize Employers Lacking Coverage 
 

Large employers that lack health care coverage for all full-time employees, or offer only minimum 
essential coverage that is unaffordable, or offer only a minimum essential coverage under a plan that covers 
60% or less of the costs, may be subject to a penalty under the new IRC §4980H.  If any full-time employee 
certifies to the employer as having purchased health insurance via a state exchange for which a tax credit or 
cost-sharing reduction is allowed or paid to the employer, the employer is subject to the penalty.  The 
penalty applies only to large employers, those employers that employ an average of 50 or more employees 
during the preceding calendar year. 
 

Further, for any month in which a large employer that does not offer its full-time employees the 
opportunity to enroll in an employer-sponsor plan that provides at least minimum essential coverage, the 
employer may be subject to a penalty.  If any full-time employee certifies to the employer as having 
purchased health insurance via a state exchange for which a tax credit or cost-sharing reduction is allowed 
or paid to the employer, the employer is subject to the penalty.  The employer is then subject to an excise 
tax calculated as the number of full-time employees (over 30 employees) during the month multiplied by 
$166.67. 
 

Also, in any month that a large employer offers its full-time employees the opportunity to enroll in 
an employer-sponsor plan that provides at least minimum essential coverage still receives a certification 
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that a full-time purchased health insurance via a state exchange for which a premium tax credit or cost-
sharing reduction is allowed or paid to the employer, that employer may be subject to a penalty. 

 
 Impose Fees on Health Plans 

 
The legislation creates a new IRC §4375, which imposes a fee on health plans.  The issuer of a policy must 
pay a fee equal to $2 for each specified health policy multiplied by the average number of lives the policy 
covers.  The fee amount changes for policies issued after September 30, 2014.  The legislation also creates 
new IRC §4376, which imposes the same fee on self-insured policies (only $1 for policy years ending 
during 2013) with the plan sponsor responsible for payment. 
 

 Impose Excise Tax on High-Cost Employer Plans 
 

High-cost employer plans are subject to the new IRC §4908I, an excise tax on health insurance that 
exceeds a set amount: $10,200 for individuals and $27,500 for families (in 2018).  The excise tax is 40% of 
the threshold hold amount multiplied by a ‘health cost adjustment percentage’ and adjusted for the ‘age and 
gender excess premium amount.’  The legislation defines both the health cost adjustment percentage’ and 
the ‘age and gender excess premium amount.’  The Reconciliation Act imposed an annual limitation of 
$10,200 for self-only coverage and $27,500 for all other coverage for the year 2018, to be adjusted for 
inflation after 2018.  For certain professionals there are exceptions to the limitation.  
 

 Establish a SIMPLE Cafeteria Plans for Small Businesses 
 

Small business may now set up SIMPLE cafeteria plans, under the legislation.  Small business 
employers may be eligible for a safe harbor from the nondiscrimination requirements for cafeteria plans and 
the nondiscrimination requirements for specified qualified benefits offered under a cafeteria plan, including 
benefits under a self insured medical expense reimbursement plan, benefits under a dependent care 
assistance program, and group term life insurance.  To qualify, the cafeteria plan must satisfy minimum 
eligibility and participation requirements as well as minimum contribution requirements. 
 

 Impose New Requirements on Non-profit Hospitals 
 

Non-profit hospitals are now subject to Section 9700 of the Pub. L. 111-148, which imposes a new 
“community benefit” standard under IRC §501(c)(3) on non-profit hospitals.  The hospitals must now 
report on community needs, implement a financial assistance program and limit charges for indigent 
patients, and restrict their fundraising activities.   
 

 Require Employers to Disclose on Form W-2 the Value of the Employee’s Health Insurance 
Coverage Sponsored by the Employer 

 
Employers are required to disclose on Form W-2 the aggregate value of the health insurance 

coverage that the employer provides to the employee for tax years beginning after December 31, 2010.  
This excludes contributions to flexible spending arrangements. 
 
Other smaller tax provisions include: 

 
 A 10% tax on indoor tanning services under the new IRC §5000B; 
 An increase to 20% in the tax on distributions from health savings accounts or an Archer medical 

savings account if the distributions are not used for qualified medical expenses;  
 A cap on flex spending reimbursement of $2,500; 
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 An increase in the adoption credit to $13,170 per eligible child, to be indexed for inflation 

beginning in 2011, and a change to make the credit refundable;  
 An increase in the exclusion for adoption assistance programs to $13,170, to be indexed for inflation 

beginning in 2011; 
 Allowing the IRS to disclose to HHS taxpayer information to determine eligibility for programs 

under the Acts; and 
 Codifying of the economic substance doctrine at IRC § 7701(o). 

 
Any AALU member who wishes to obtain a copy of Pub. Law 111-148 or H.R. 4872 may do so 

through the following means: (1) use hyperlink above next to “Major References,” (2) log onto the AALU 
website at www.aalu.org and enter the Member Portal with your last name and birth date and select Current 
Washington Report for linkage to source material or (3) email Anthony Raglani at raglani@aalu.org and 
include a reference to this Washington Report.  As of the date this Washington Report is being completed 
neither of the above texts is available.  It may therefore take some time before we can satisfactorily respond to 
your requests for copies. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 

http://www.aalu.org/
mailto:raglani@aalu.org
http://www.aalu.org/

	Premier analysis of federal legislative and regulatory developments for the nation’s 2,000 most advanced life insurance planners, focusing on business, estate, qualified and nonqualified retirement planning.

